
IN THE COURT OF JUDICIAL MAGISTRATE 1st  CLASS, BISWANATH 

CHARIALI 

 G.R.Case No: 418 of 1995 

U/S 409, IPC 

 State    Vs  1. Sri Radha Mohan Kanu 

  2. Sri Nripendra Narayan Konwar 

   …… Accused persons 

 Present: Smti. P. Goswami,JMFC, Biswanath Chariali 

Advocate for the prosecution:   Ld A.P.P. Mr. A. Khatiwara 

Advocate for the defence      :    Ld Mr. J. Bordoloi, Ld. Mr. G. Hazarika 

Evidence recorded on : 30.07.07, 10.03.08, 23.04.13, 23.05.13, 

24.06.13, 11.09.14, 22.01.2015          

 Arguments heard on    :  20.05.15 

Judgment delivered on :  04.06.15 

 

Judgment 

1. The case of the prosecution in brief is that the informant A. P 

Changkakati, Assistant Regiatrar of Coop. Societies, Biswanath Chariali lodged an 

ejahar before the O/C Gingia P.S. on 23.06.1995 stating interalia he is forwarding 

the FIR No 19(A)(b)(C) filed by Sri R. Doley, Senior Inspector of Co-operative 

societies ( sub-divison) Biswanath Chariali against Sri R.M Kanu and two other 

office bearers of Pub- Baghmara Co-operative Societies for misappropriation of 

RS 1,01,845.06.   Hence the case.  

 

2. On receipt of the ejahar, the O/C Behali P.S. registered a Behali P.S. 

Case No-42/99 u/s 409 IPC. The police after investigation submitted charge 

sheet against all the accused persons u/s 409, IPC.  
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 On appearance of the accused, copies of the relevant documents 

were furnished to him and after hearing both the sides, formal charge u/s 409 

was framed which was read over and explained to him, to which he pleaded not 

guilty and claimed to be tried 

3. POINTS FOR DETERMINATION:- 

  (i)  Whether the accused persons being the office bearers of Pub 

Baghmara Co-operative Society in the year  1980-1981 to 1989-1990, in their 

capacity of public servant and in course of business of the said society committed 

criminal breach of trust in respect of the fund, and thereby had committed an 

offence punishable u/s 409, IPC as alleged?  

4. The prosecution side to prove its case examined as many as eight (8) 

witnesses. They are Sri Madan Mohan Srama as PW 1, Sri Ghanshyam Saikia as 

PW 2, Sri Bhubneswar Talukdar as PW 3, Sri S.S. Das as PW 4,  Sri Indreswar 

Bora  as PW 5, Sri Duben Bora as PW 6, Sri Ruchi Nath Doley as P.W 7and Sri 

Dhiren Patowary as P.W 8.  The prosecution side has exhibited the seizure list as 

Ext1, FIR as Ext -2, Charge Sheet as Exhibit 3 and Report of Balance Sheet- 

Exhibit 4. Material Exhibit 1, 2 and 3 are balance sheet. Statement of the accused 

persons under sec-313 Cr.P.C was recorded and the plea of the accused persons 

was that of total denial. The accused persons however declined to adduce any 

evidence in their defence. 

 

5. I have heard the learned Assistant .P.P and the learned counsel for 

the defense. I have also carefully gone through all the evidences adduced and 

have meticulously scrutinised the entire case records. 

 

  DISCUSSION, DECISION AND REASONS THEREOF:- 

6. The P.W 1 Madan Mohan Sarma has deposed in his evidence that the 

auditor did account audits of Pub- Baghmara Society for and the year 1984-85, 

86-87 and 87-89 and has shown illegal expenses of Rs 66,000/- (approx), 

21,000(approx) and 14,000(approx) by Radha Mohan Kanu, Bishnulal Sarma and 

Nripen Konwar respectively. According to the report of the auditor, as 
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misappropriation of fund by these three persons was found, they were asked to 

return these money but as they did not return hence a complaint was lodged 

against them for misappropriation of accounts. Accused Bishnulal Sarma has 

already expired. As per report of the auditor the balance sheet and audit report 

of these three financial years are with him. The then Assistant Registrar of Co 

operative Society Sri A.P Changkakoti lodged an FIR against the accused 

persons.   After the case was registered the police came for investigation and 

seized three balance sheets and audit report from him in the year 2009.  He was 

not present when the case was lodged. The misappropriation is detected from 

the cash book. The accused persons were not able to give account of the cash in 

hand amount. The accused persons were Secretaries during different dates and 

they were responsible for cash balance and irregularities. During his cross 

examination he has stated that he has even worked as an auditor. The financial 

year of their society was from July to June and from 1988 it is from April to 

March. According to the rules there should be year ending audit through the 

departmental auditor. These audit reports should be passed in the general 

meeting.  The audit of a year should be preceded by audit of the earlier year. 

The general audit is done and if there is unavoidable difficulty then it must be 

done within three years. After every three years the members of the managing 

committee are newly appointed some societies have Government Appointed 

secretaries and in some spheres the managing committee appoints it. When an 

officer is transferred he handovers the charge and he is liable to the earlier 

audits.  Balance sheet is prepared after checking cash book, cash memo, receipt 

vouchers etc.   The cash book, receipt voucher which were checked while 

preparing the Material Exhibit 1 ,2 and 3, are not seized from him.  Cash book is 

maintained by the Secretary.  The supervising authority checks these cash book 

once in a month and puts his initial on it.  Generally the cooperative accounts are 

to be compulsorily audited once in three years. Except for handing over Exhibit 

1,2 and 3 to the police he does not know anything about the involvement of the 

accused. Material Exhibit 1 was prepared by Lakheswar Bora, Material Exhibit 2 

was prepared by Ghanshyam Saikia, and Material Exhibit 3 was prepared by 

Dharmeswar Bora. There is no mention of the years of which the calculation is 

done in the audit report. He has denied the suggestion that he knows that Nripen 

Konwar was transferred from that co operative society on 21-03-80.                 
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7.  The P.W 2 Sri Ghanshyam Saikia  has deposed that in the year 1999 

he was working as Senior Auditor in the office of Assistant Registrar Officer, 

Biswanath Chariali. At that time he audited the accounts of Pub Baghmara 

Smabaya Samiti. The secretary of Pub Baghmara Samabaya Samiti Jiten 

Upadhaya showed him the cash book, Receipt Book, sales day book, Stock book, 

Cash Memo Book etc of their Samabaya.  He examined all those and submitted 

his report in the office. He did audit of the year 1986-87. After examining the 

accounts he prepared the cash account. Then he prepared the trading account, 

profit and loss account and balance sheet. He found little misappropriation at the 

tenure of Jiten Upadhaya. He has not found any other misappropriation during 

his period.  The Samiti has to receive Rs 61,325 from the ex secretary Kanu. That 

was taken from previous balance sheet. During his cross examination he has 

stated that audit of the co-operative society is conducted every year and balance 

sheet is prepared. After the acceptance of the balance sheet if there is any 

debtor and creditor, notice is given to them within 6 months. He has not seen 

the copy of the order by which he was instructed to hold audit. He went there to 

hold audit of the year 1986-87. At that time Jiten Upadhaya was the secretary 

and Golap Bora was the president.  In his period only Jiten Upadhaya was debtor 

of Rs 263.25 /-.  As per the cash book the said money was deposited in his 

hands.  He has not asked any other person personally. Many people before him 

has done audit there. He has not seen since when those persons who were 

shown as debtor have left the Samiti and he has not made any investigation 

regarding the basis on which they are shown as debtor. He has not received any 

such notice.  As audit is held every year and hence when the audit report has 

shown credit, after preparing the balance sheet. The departmental authorities 

should have taken steps. No such step was taken in this case. 

 

8. The P.W 3 Bhubaneswar Talukdar has deposed that on 03/08/95 he 

was working as I/C of Gingia O.P. Then a Behali P.S Case No. 122/95 was 

registered and he was entrusted with investigation of the case. A.P Changkakoti 

was the informant. When he went for investigation he could not find the 

informant and the accused and then he was transferred. The learned advocate 

for the defence has declined to cross examine him. 
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9. The P.W 4 S.K. Das has deposed that while on 20/01/2004 he was 

working at Gingia, he did investigation of the case. As the accused were not 

arrested in this case, hence S.P and SDPO supervised the case. As per the 

instruction of the authorities, he seized the Balance sheet of the years 1984-

1985, 1986-87 and 1987 to 89. As he got transferred at that time, he did not 

took evidence of the witnesses.  During his cross examination he has stated that 

as CIA, ADPO and others supervised the case, hence he seized the balance sheet 

as instructed to him. Though he asked for Cash Book (original), receipt (original), 

Audit report ( original) it was not found and hence not seized.  

 

10. The P.W 5 Indreswar Bora has deposed that on 30/10/2001 he was at 

Giniga and though he was entrusted with investigation of this case but as he was 

transferred he did not conduct any investigation. Bishnuram Sharma was 

arrested and released on bail as per direction of Hon’ble Gauhati High Court. The 

learned advocate for the defence has declined to cross examine him. 

 

11. The P.W 6 Deben Bora has deposed that on 21/06/2004 he was 

working as I/C Gingia O.P. On that day he took the charge of the instant case 

from S.I Sashikanta Das. Accordingly he submitted charge sheet against the 

accused persons. During his cross examination he has stated that he has filed 

charge sheet after completion of the investigation. He has not done investigation. 

He denied the suggestion that the charge sheet is baseless.  

 

12. The P.W 7 Ruchi Nath Doley has deposed that on 29/07/1985 he was 

working as Senior Inspector of Biswanath Chariali Co operative Society. He 

knows A.P. Changkakoti . He was then Assistant Registrar. He was his senior.  

A.P Changkakoti directed him to examine the balance sheet of Pub Baghmmara 

Co operative Society and submit a report and accordingly he submitted he report. 

During his cross examination he has stated that the Exhibit 4 is given only on 

Bishnu Lal Sharma. He can not say since when the balance is being carried 

forward. Though the society has given notice to the accused to repay the amount 

but he has not seen any such notice / AD card. He denied the suggestion that as 

no such notice is given and hence no A.D card is seen. As the balance sheet is 

prepared like this from before, hence he has written misappropriation in his 

report.     
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13. The P.W 8 Sri Dhiren Patowary has deposed that on 10/01/2000 while 

he was working as second officer in the Behali Police station, the then O/C 

Padma Chetia gave him the C.D of Behali Police Station Case No.12/95 u/s 409 

IPC.  On perusal of the C.D he came to know that I/O B. Talukdar has only 

copied the FIR. On that day he came to the office of Biswanath chariali samabay 

Samiti. He interrogated Ruchinath Doley, Sr Inspector and recorded his 

statement. She came to know from him that the complainant took retirement one 

year ago. Son 11/01/200 he send a message asking for the particulars of the 

complainant. On that day he got his transfer order and before going he 

submitted the case diary to the O/C. During his cross examination he has stated 

that on 10/01/2000 he came to the Samabaya Samiti and on enquiry he came to 

know that the complainant has retired one year ago. The message he has sent is 

tagged in page no. 20 of the C.D. He does not know whether his message was 

received by the complainant or not. The day when he sent the message he got 

transferred and since then he knows nothing about the case.     

 

14 .   Section 409 IPC  states that whoever, being in any manner entrusted 

with property, or with any dominion over property in his capacity of a public 

servant or in the way of his business as a banker, merchant, factor, broker, 

attorney or agent, commits  criminal breach of trust  in respect of that property, 

shall be punished with imprisonment for life or with imprisonment of either 

description for a term which may extend to ten years and shall be liable to fine.  

  

15. Now let us examine the depositions of the P.Ws and the exhibits. 

P.W 1 Madan Mohan Sarma has stated that according to the report of the auditor 

of Pub- Baghmara co operative Society for the year 1984-85, 86-87 and 87-89 

there is illegal expenses of Rs 66,000/- (approx), 21,000(approx) and 

14,000(approx) by Radha Mohan Kanu, Bishnulal Sarma and Nripen Konwar 

respectively and the accused persons were not able to give account of the cash 

in hand. During his cross examination he has stated that he has no knowledge 

about involvement of the accused persons. Further he has stated that cash book, 

receipt, vouchers are needed for preparing balance sheets and misappropriation 

is detected from the case book. It is seen that only 3 numbers of balance sheets 
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are seized but no cash book or receipt , vouchers are seized by police. Further 

the P.W 1 has stated that Material Exhibit 1 was prepared by Lakheswar Bora, 

Material Exhibit 2 was prepared by Ghanshyam Saikia, and Material Exhibit 3 was 

prepared by Dharmeswar Bora. But it is also seen that the prosecution has not 

examined Lakheswar Bora and Dharmeswar Bora to prove the documents. Now 

P.W 2 is Ghanashyam Saikia has deposed that he audited the accounts of Pub 

Baghmara Smabaya Samiti for the year 1986-87. The secretary of Pub Baghmara 

Samabaya Samiti Jiten Upadhaya showed him the cash book, Receipt Book, sales 

day book, Stock book, Cash Memo Book etc of their Samabaya.  He found little 

misappropriation at the tenure of Jiten Upadhaya. He has not found any other 

misappropriation during his period.  P.W 7 Ruchi Nath Doley has prepares the 

report after examining the balance sheets. During his cross examination he has 

stated that he has prepared the report only on accused Bishnu Lal Sarma. He 

also does not that since when the balance in the balance sheet is carried 

forward. As the balance sheet reflected the misappropriation from the previous 

years, hence he has shown misappropriation in his report.   Now P.W 3, P.W 4, 

P.W 5, P.W 6 and P.W 8 are I.Os. P.W 3 and P.W 5 have not done any 

investigation in the case. P.W 6 has filed the charge sheet and has not done any 

investigation. P.W 8 has only recorded the statement of P.W 7.  P.W 4 has seized 

Material Exhibit 1,2 and 3 i.e., balance sheets under the instruction of D.C and 

SDPO.  He could seized the original cash book, receipt and audit report from  the 

office of Cooperative society   as it was not found there.  Now when we take all 

the facts together and examine the situation we find that the cash book on the 

basis of which mis appropriation is detected, has not been seized. The balance 

sheets which are seized does not clarify since when and how the 

misappropriation of fund occurred. The prosecution has failed to prove that if 

there is any misappropriation of fund, then the accused persona are involved 

with it and committed breach of trust. The investigation of this case took as long 

as 10 years, but even after taking such long time the investigation of the case 

suffers from irregularities. The investigating agency could not seize the original 

documents whereas in a case u/s 409 IPC the documents in original are of 

utmost necessity. P.W 7 who has examined the balance sheets, could not say 

from which the balance in the balance sheet is carried forward. As the balance 

sheet reflected the misappropriation from the previous years, hence he has 

shown misappropriation in his report. Thus it clearly shows that there is no 
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specific evidence against the accused persons to prove that they have committed 

criminal breach of trust in their capacity as office bearers of the co-operative 

society. Only mere allegation and exhibiting the balance sheets does not prove 

the case against the accused persons. The prosecution has to prove the balance 

sheets and the involvement of the accused persons beyond reasonable doubt 

which the prosecution has failed to do so.   Thus except for the allegation, the 

prosecution could not show any manner how the accused persons have 

misappropriated the cash in hand and committed criminal breach of trust. 

 

16. To hold a person guilty of an offence of criminal breach of trust it has 

to be shown that how they have committed the breach of trust. Here in this case 

prosecution has failed to show that the accused has misappropriated the cash in 

hand in their capacity. Only stating that the accused persons have committed 

breach of trust is not enough to prove their guilt. The prosecution must prove it 

with sufficient evidence. Hence, prosecution has failed miserably to prove the 

offence punishable u/s 409 against the accused persons. 

17. In view of the above I am of the opinion that the prosecution has 

failed to establish the offence U/S 409, IPC against the accused persons Radha 

Mohan Kanu and Nripendra Konwar. Accordingly the accused persons are 

acquitted from the charges labelled against them and set at liberty forthwith.  

18.  Bail bond furnished by the bailor is extended for a period of six months.  

Given under my hand and seal of this Court on 04/06/15 

Typed and corrected by me. 

        Smti P. Goswami 

        J.M.F.C 

        Biswanath Chariali 
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   APPENDIX 

A.     Prosecution Witnesses:-   PW-1: Sri Madan Mohan Sarma 

                PW-2: Sri Ghanshyam Saikia 

                PW-3: Sri Bhubneswar Talukdar 

       P.W 4: Sri S.S. Das 

       P.W 5: Sri Indreswar Bora   

       P.W 6: Sri Duben Bora 

      P.W 7: Sri Ruchi Nath Doley 

       P.W 8:Sri Dhiren Patowary 

B.      Defence Witnesses:- 

                NONE 

C.     Prosecution Exhibits:-  Ext1: Seizure List 

    Ext -2 : FIR,  

    Exhibit 3: Charge Sheet 

    Exhibit 4: Report of Balance Sheet 

D.     Defence Exhibits:-        NONE. 

E.     Material Exhibits:- Ext-1 – Balance Sheet 

    Ext-2 – Balance Sheet 

    Ext-3 – Balance Sheet     

  

         

       JMFC, Biswanath Chariali. 

  

s 


